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In the Matter of

Implementation of the
Cable Television Consumer
Protection and Competition
Act of 1992

)

I
IRate Regulation

DOCKET FILE COpy ORIGINARECEIVE:"D
Before the

FEDERAL COMMUNICATIONS COMMISSION FEB 11 199'l1
Washington, D.C. 20554 J

FEDt~COJMUNICA~SC()JI,fISS/ON
'FICEOF THE SECRETARY

MM Docket NO~-26lL(

REPLY COMMENTS OF THE NEW YORK CITY
DBPARTMENT OF TELECOMMUNICATIONS AND ENERGY

I. INTRODUCTION

On December 10, 1992, the Federal Communications Commi8sion

("Comrnission tl
) adopted a Notice of Propo••d Rulemaklng in this

proceeding, proposing, among other things, to prescribe

guidelines for regulating cable service rates as mandated by

Section 3 of the Cable Television Consumer Protection and

Competition Act of 1992.1/

In these reply comments, the New York City Department of

Telecommunications and Energy ("City of New York" or "City")

strongly urges the Commission to adopt etfective rate regulation

guidelines as recommended by Local Governments in their

comments. 2/ Any other action would render core provisions ot

1/

2/

Pub. L. NO. 102-385, 102 stat. 1460 (1992)(here1nafter "1992
Cable Act").

See Comments of the National Association of
~ecommunication.Oft!cer. and A4v1aors, the National
League of Cities, the United states Conterence ot Mayors and
the National Association of Counti.. (hereinafter "Local
Governments"), dated January 27, '993, in MM Docket
No. 92-266; Reply Comments of Local Governments, dated
February 11, 1993, in MM Docket No. 92-266.
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the 1992 Cable Aot meaningless and oontinue to subjeot the

residents of New York City to unreasonably high costa for

cable service.

Specifically, the City of New York supports the

recommendations of Local Governments that the Commission:

(1) adopt easily administrable national benchmark rates;

(2) eliminate the monopoly component of current cable rates; and

(3) prevent evasions by rolling back all cable rates nationwide

to the rates in effect prior to passage of the 1992 Cable Act.

In these reply comments, the City also address.s the issue

of bulk rate offerings in respon.e to the comments of Liberty

Cable Company, Inc. The City reque.t. that the Commission

clarify that the Act does not prohibit all bulk rate offerings.

II. DISCUSSION

A. The Commission Must Ad~eanin~
and Effective Rate Begu on Gy

Virtually every year since the rate deregulation provisions

Of the 1984 Cable Act went into effect, New York City cable

subscribers have faced rate increases. Two of the largest

systems in New York which together serve 450,000 subscribers

Time Warner Cable of New York City in the Southern portion of

Manhattan and paraqon Cable Manhattan in the Northern portion of

Manhattan -- have increased rates three times during the last

two and a half years. As in many other parts of the country,

monthly cable rates in Manhattan have increased over twice as

much as the Consumer Price Index .ince rate deregulation. In

1984, cable service was available tor $9.75 a month. Today, the

lowest price basic service tier coata $14.95 a month. Monthly
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rates for standard oable servioe have increased over 30' since

1986.

Charges for additional outlet. have increased similarly.

The charge for an additional outlet tor the standard service

tier was $6 in 1986. Today, following the recent Time Warner

rate increases, the charge for an additional outlet for the

standard service tier is $9.00.

After each rate increase, consumers have complained bitterly

to the City that they have no choice other than to Itaccept" the

increase. For example, in a recent such complaint to the City,

a consumer stated: "We are locked in with this company and can

do nothing to switch." In many areas ot the City, residents

cannot receive over-the-air television broadcast signals without

subscribin9 to and paying monopoly rates for cable service, and

there are no other multichannel video programming distributors

offering comparable programming to these residents.

The Commission must adopt rate regulation guideline. which

will in practice ensure reasonable rates. The City therefore

urges the Commission to carefully consider and adopt the

recommendations of Local Governments. Local Governments urge

fair but tough national standards and a strono partnership

between local franchising authorities and the Commission in

implementing those standards.

The City supports the recommendation of Local Governments

that the Commission should adopt a benohmark rate model that

produces a per channel rate of apprOXimately 34 oents per

channel. Such a model would be easily administered and would,

as Local Governments note, eliminate the monopoly component of

current cable rates.
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The City strongly believe. that the Commission must focus

not only on rates for primary outlets but on rates for

additional 'outlets. The City supports the recommendation of

Local Governments that rates for connectinq additional

television sets should be based on actual costs.3/

Should the Commission permit cable operators, as 80me

commenters argue, to cite particular cost circumstances to

justify rates exceedinq the benchmark rate, the Commission must

be careful if it permits operators to include increas8S in

programming expenses. Specifically, the City urges the

Commission to exclude from such adjustments, increases in costs

for programming obtained by operators from affiliated

companies. The Commission is familiar with the potential for

abuse arising from transactions among affiliated comp.nies.4/

The adoption of an accurate test for measuring effective

competition also is critical if we are to assure consumers

reasonable rates. As argued by Local Governments, eftective

competition should be measured in an operator's service area.

To do otherwise, would permit operato~s to avoid regulation by

wiring less than their franchise areas. In addition, a

multichannel video programming service must be actually

available to a household before it can be considered as

"offered" to the household.

Consumers in New York are particUlarly puzzled by Time

Warner's recent rate increase in light of the 1992 Cable Act

3/

4/
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passed by Congress to prevent, as one consumer recently

characterized it, the "persistent" praotioe of unreasonable rate

increases for necessary services. The City urge. the Commission

to prevent evasions by rolling back all cable rates nationwide

to the rates in effect prior to p••••ge of the 1992 Cable Act.

The Commission has the opportunity at this time, indeed the

mandate, to protect consumers from pricing abuses. We urge the

Commission to adopt the proposals of Local Governments in this

proceeding, and Qive to franchisino authorities the tools

required to assure consumers reasonable rates.

8. The Commission Should Clarify that the Act
Does Not Prohibit all Bulk Rat. Offering.

under Section 623(d) of the Communications Act, cable

operators are required to tlhave a rate structure, for the

provision of cable service, that is uniform throughout the

geographic area in which cable service is provided over its

cable system. 1I In its comments, Liberty Cable Company, Inc.

("Liberty") suggests that all bulk rate offerinos are prohibited

under that uniform rate structure provision. The City

disagrees.

Liberty correctly note. that Congres8 adopted the

requirement to "prevent cable operators from dropping the rates

in one portion of a franchise area to undercut a competitor

temporarily."SI Section 623(d) specifically restricts an

operator trom "having difterent rate structure. in different

5/ See H.R. Rep. No. 862, 102d Conw., 24 SeS8. (1992)
Tfiireinafter "Conference aeport ) at '9, 65; S. Rep. No. 92,
102<1 Cong., 1st SeS8. (1991) (hereinafter "Senat.e Report")
at 76.
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parts of one cable franchise. 1t6/ However, aa the Commission

notes:

We do not interpret the statutory mandate for uniform
rate structures as precluding reasonable
discriminations 1n rate levels among different
categories of customers provided that the rate
structure containing such discriminations i8 uniform
throuohout a cable .y.tem's oeographic service area.7/

The uniform rate structure provision does not prohibit bulk

offerings available throughout the franchise are.. The

prOVision requires a uniform rate structure throughout the

franchise area, but does not require uniform rates. The City

requests that the Commission olarify that the Act doe. not

prohibit all bulk rate offerings.

The City alao disagree. with Time Warner's position that the

uniform rate structure provision does not bar an operator from

individually negotiating for service to multiple dwelling unit

("MOU lt
) buildinos such as apartment bUildinCjJs. The company's

"meeting competition" argument notWithstanding, the Act

specifically require. a uniform rate struoture.

Finally, the City takes iasue with LibertY'8 .u;vest1on that

we recently approved a Bulk Rate Plan submitted by Time Warner

on the basis that Time Warner pays a franchise fee to the

6/ Senate aeport at 76.

7/ Notice of Proposed Rul' Making (FCC 92-544) at para. 113.
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City.S/ On the oontrary, the City carefully reviewed the plan

to ensure that the proposed bulk rate oftering would not create

unfair and discriminatory pricino distinctions, would not allow

building owners to profit inappropriately by "marking up" cable

charges and otherwise would be in the public interest.9/

8/

9/

Liberty, as noted in its oomments( haa ohallenged our action
before the New York state Commi••lon on Cable Televi.ion
("CCT"), and submitt.ed its petition to the CCT and a similar
petition filed with the CCT by John L. Hanks as exhibits to
Its comments in this proceedin;. To complete the record,
attached hereto are the City's repli.s to the petitions of
Liberty and John L. Hank. (without exhibits).

Liberty'. comments are replete with inaccurate statements
concerning the approved Bulk Rat. plan. Libert!, for
example, state. that it "i. not known whether T me Warner
will offer the new bulk rate to any other multi-unit
dwellings." The Bulk Rate plan approved by the City
specifioally requires Time Warner to offer bulk rates to all
buildinqs in the franch1.. area that contain fifteen or more
units. All eli9ibl. bUildinv. mu.t b. notified of the
offering within 180 daya of the date the City approved the
plan, that is, by May 1', 1993.
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The City of New York respectfully urge. the commission to

adopt the proposals advanoed by Looal Governments in this

proceeding. We believe Commission adoption of these proposals

will best serve the Congressional objective of a.suring

consumers reasonable cable service rates.

Re.pectfully submitted,

NIW YORK CITY DEPARTMENT OF
TELECOMMUNICATIONS AND ENERGY

By:
-,"fll!.~.lIJn~~.'""~9~;~.;::lr~
A••istant Commissioner
Cable Television Pranchises

anc! Policy
75 Park Place
Sixth Floor
New York! New York 10007
(212) 788-6540

Dated: February", '993
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ATI'ACHMENT

nv YO. 'TAU em.IISSIe.
01 CABLI '1'ILInIIOil

------------------~·---·--·-·-··-·-----x

IN THE MATTEa OF PETITION roa
DEct.A.ltATOtly tlULINC ON THE
INSTITUTION OF SBLECTED BULK RATES
BY TIME WAIBEl. CABLE OF NEW YOJ.K
CITY AND PARAGON CABLE MANHATTAN

--~------_·----·---·----~---·---·~-·--·x

REPLY IN 0"081TIO. BY
TIll CIIY Qr IlW IQM

R.IPLY IN
OPPOSITION TO
P~TI'tIQ'

Dockat No.

The City of New York (nCity") heraby re.pactfully

submits ita 'Reply in 0PPolition to tha above-referanced "Petition

for Declaratory Ruling" filed with the Naw York Stat. COllllli.eion

on Cable Television ("Co_i••ionu
, by Llberty Cable Company, Inc.

("Libertytl).

I. JHI1QDYCTIOI
The ex1stinl cable television franchise a.r••••nt.

(the "Franchi•• Alr•••enta") betwe.n tha City and Manhattan Cable

Television (no~ a divilion of Tima Warner Entertainm.n~. L.P.)

and Paragon Cable Manhattan (the "Franchisee."), expre•• ly

provide for the establishment of bulk rate arrans••entl. The

procedurel for the establilhment of such arrangements are set

forth in Sections 5.3 and 5.4 of the Franchise Agreemantl. In

accordance with such proc.durel, and after careful con.ideration,

the City's Commi••ioner of Telecommunications and Eneray {the
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"Commis.ioner tf
)'. by letter dat.d Nov_bar 18. 1992, acc.pted an

Amended Bulk Rate Proposal l submitted by the Franchi•••••

conditional on the Franchis••• agre.inl (as th.y lub••quently

did) to certain further change. to the proposal (as thus amended.

said propolal is referred to h.reinafter aa the "Propo••l").

In ita petition dated nec••ber 17, 1992, Liberty

cla1ms that the Proposal, althoulh specifically cont••plated in

the Franchise Alree~.nt8, con.titut•• an ..end.ent of the

Franchise Alreements, requirinl approval of the Co.-iasion.

Liberty also requests a plenary proceed1nl to determine if the

Proposal is i11elal1y discriminatory. The City believ.a that

both Liberty's claim and ita reque.t for a proceedina should be

denied.

II. DISCYSIIOI.
1. IbL Pl:OROI!~ a not I It1nai ., MandMt\t.

Section 5.4 of the Franchise Agree••ntl atat•• that

"the Company may utilize bulk rate arran•••entl" when approved by

the COIl1lll:i.ssione~. Section S. 4 Ipecifically ••ta forth the

procedures and arounds for such approval., which procedure. and

grounds were precisely followed in pre.entinl and approvina the

Proposal. An approval, specifically contemplated by the

1 The C018m1ssionar i8 the BUcc•••or to the "Director"
to Sections 5.3 and 5.4 of the Franchise Agree.entl.

referred

z This proposal was known aa the "Amended Bulk Itate propolal"
becau.e it was a revil.d version of an earlier proposal, with
wnendments specifically incorporate4 to me.t City require.ents.

-2-
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s

Franchise Agree.entl, of a bulk rate arr.n••••nt, it••lf

specifically contemplated by the Franchis. Alr••••nt., i. an

imple_entation of, not an a••ndment to, the Franchiae Alree.enta.

Liberty suSS.sts, in numbered paraaraph 10 of its petition, that

the Proposal violatel subs.ction 1 of 5825 of the New York State

Executive Law. Liberty quotes subseetion 1 but aaita the mo.t

relevant lansuag_ thereof: "the franchi••... may establish 2I

provi;p ~ tba e'tablilhalDt gt rea.onable classifieation. of

service and cat.sori•• of subscriberl, or charle different rat••

for differins services or for lub.cribarl in different

categories." The Franchise., in accordance with this proVision,

provide for the establishment of rea.onable classification•.

The Propolal do•• not ,et or chans- rates. Aa the

Commission is aware, federal law currently prohibits the City

from regulatina moat cable rates. 1 The Proposal merely

establishes a reasonable classification or cate.o~y as expr••sly

permitted by Executive Law 5825. The Proposal. in short, do••

not constf1:utft. n(tl" doe! it requil'" an amendmlllont of th. Franchi••

Asreements.

Z. A r1tnirY PERC••dina 11 Unn.c,.,arx. The

Proposal, attached hereto as Exhibit At is essentially s.lf

explanatory. Bulk rate asr••mantl of the type permitted by the

Proposal are Widely used throulhout the United States, and are

Some local authority over rat•• will .mera' from pendinl FCC
proof.dinss pursuant to the Cable Television Con.umer Protection
and Competition Act of 1992, but such authority is not yet
effective.

·3·
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not generally considered 111e.a1 Dr improp.r di.crlaination.·

Indeed such aareements were comaon in Manhattan prior to 1990.

The language of the 1990 Franchise Alreaments wal cl~arly not

intended to prohibit such alreementl but only to inlure that they

were offered in accordance w1th a rea.onable and conlt.tent plan.

The franchise restrictions reflect concern. that bulk

rate agreements may create unfair priein. distinctions, and mi.ht

allow building owners to profit inappropriately by ffmazokina up"

cable charges. The City carefull, reviewed the Franchi•••• ' bulk

rate plan to ensure that the the.. concern. were sa~i.fied and

that the plan was in the public inter••t. On the balta of that

review, the City conditioned itl approval of the plan on

alreament by the Franchi.e.s to additional terms which would

ensure widespread and non-discriminatory availability of the bulk

rate'option. Specifically, the City required that bulk rate

asreements b. offered not on an arbitrary baBis but to all

multiple dwell ins buildinal with fifteen or more unit. (building

cont~inin& more t.han 8'% of th. hl)"'~lII ~9.1U,..d in Manhattan). Thfl

Proposal a110 prohibits bulk rate buildina owners fro. charIina

resident. in excels of the prevailina rate for cable .ervice.

The plan, as amended by the Franchisee. and approved

by the City, clearly satisfi.8 the concerna underlyina the

~ B.cau.e the additional 1nco.. re.ulting froe increa••d
penetration in bulk building. tend, to offset the COlt of
off.rins the bulk discount, non-bulk subscribers do not subsidize
the bulk discounts. Ind.ed, additional profits r ••ulting from
bulk arrangements may help keep ratel down for all sublcribezos,
including non-bulk sublcribers.

-4-
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franchise alr.amant reltrictions on bulk rata arran••••nts, and

is in the public interest. The commi••ion Ihould di••i ••

Liberty's accu.ation of prohibited dilcrimination. A plenary

proce.dinl is inappropriate.

III. gQR~USION.

In conclusion, the City's approval of the Fr.nchi•••• '

Amended Bulk Rate Proposal clearly i. not an amendment to tha

Franchise Agreements, and the Propol.l doe. not violate State

law. The Commission should summarily deny Liberty'. Petition for

Declaratory Rulin, and itl request for a full plenary proceedina_

ae.pectfully submitted,

The City of New York

&$4~m.en KUllard ..-.....;......,,-----
A••istant Commi••ioner
Cabla Televi.ion Franchis••

aDd Policy
Depart••nt of T.le~~~~r.1cations

&lners)'
75 Park Place
New York. New York 10007

rue. Re
A••iltant Corpo atian Counsel
New York City Law Department
100 Church Stre.t
New York, New York 10007

Dated: January 13, 1993
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nw 'fOlK .'IAft CClell18IOII
011 CAlLa DLI'ItllOl

-------------w·-·----·-~·-·--·--·---~--x

IN THE MATTIR or PETITION FOR
DECLAlAT01Y RULING ON THI
INSTITUTION or SELECTED BULk RATIS
BY TIME WAUlJl CABLE or NEW YOU
CITY AND PARAGON CABLE MANHATTAN

-·-------------·-----------·--·---~-···x

11'LY 11
OPPOSITION TO
PETInOlf OF JOHN
L. HAlfttS

IEPLY IN OPPOSITION BY
DII CITY or Hili XOBI

The City of New York ("City") hereby reap."tfully

submits a aeply in Oppo.ition to a Petition filed with the New

York State Co_ission on Cable Television ("Co_is.ion") by Hr.

John L. Hanks. By letter dated January 14, 1993. Liberty Cable

Company, Inc. ("Liberty") requ••ted that Mr. Hank,' petition be

consolidated with Liberty's earlier petition resardina the same

matter. The City has previou.ly replied to Liberty's petition.

Mr. Hank.' petition ia hereinafter referred to a. the

"Consolidated Petitioh" and L:Lberty' s petition aa the "Original

Petition." The term "Propo.al" al used herein refers to the bulk

rate proposal approved by the City and attached to the City's

previous reply as Exhibit A.

I. XHDODUCIIQti

Much of the material in the Con.o11datad Petition

restate. claims made in the Orilinal Petition, to which the City

has previously responded. However, the Consolidated Petition
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rai... sev.ral additional matter. the City', re.pon.. to which

the Commi••ion may find helpful.

II. PISCUSSIQN

1. The lropo.al D9'. Not ViRlite redtt,l Law. Th.

Consolidated Petition clai.. that the Propolal violate. cert.in

federal statutory provisions. Th. provilions cit.d however do

not prohibit bulk arran••••ntl off.red in accordance with the

Proposal.

The new negative option b111ina provisionl doe' not

prohibit such bulk arran,e.entl. The new provi.ion state. that

Ita cable operator shall not char.e • subscriber for any 8ervice

or equipment that the sub.crib.r ha. not affirmatively reque'ted

by name." Und.r the bulk arran.e••ntl described in the Propolal.

cable operators would not chars, individual unit own.rs lor bulk

service.. Rather, the buildinl owner or manaser (who will have

affirmatively reque.ted the service) will be ehara.d. It do.s

not appear that the nelative option billing prohibition wa. ever

intended to affect bulk sorvice arran.ements.

Siailarly, the new uniform rate structure proviSion!

doe. not prohibit bulk offerinSI .1 described in the Propo.al.

The Propolal t by requiring that the bulk option be offered

throughout the franchise areal to all multiple dwel1ins. meetina

the minimum fift.en unit criteria, imposes a uniform rate

1 Sub••ction (f) of Section 623 of the Co.-unication. Act of
1934 (47 U.S.C. §543) as amended by Section 3(a) of the Cable
Television Consumer Protection and Co.petition Act of 1992.

lh1R., subsection (d).

-2 ..
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structure throUlhout the cable .Ylt•• '1 .ervice area. 'e,"hap.

the offering of bulk rate arrana...ntl on an ad hoc balil.

entirely at the di8cretion of the cable operator (al wa.

previously practiced in Manhattan) may be 1ocon.iatent with the

new uniform rata proVision. But bulk rate. offered under the

strict requirements of uniforaity impo.ed by the proposal are

entirely conaiatent with the new provilion. It should be noted

in this re.ard that the provision do.. oot require "unifol'lB

ratea" but a "uniform rate atructure". which is preciaely what

the Proposal provide•.

Nor do cable TV bulk rat. arran,ea.nt. appear to

represent 111.sal tyin, in violation of antitrust law. The City

18 unaware of any 1ela1 precedent for a claim that cabl. TV bulk

bil1ins repre.ents il1esal tyine. de.pite the fact that cabl.

bulk billina is widely used around the country. Bu11d1DI owner.

provide many service. on a bulk baai. that could be and often are

purchased by unit owners individually: window wa.hinl t air

canditionl1\l. parking. gal and electricity. and matter antenn£

television service are merely a faw exaapla.. Bulk provision of

cable TV service does not appear to the City to b. lianificantly

different. for tyina analysis purpos•• , from the widely accepted

bulk provi.ion of the•• other type. of service.. The City also

notes that Liberty it.elf would likely dis.Bree with the

Consolidated Petition on this ty1ne issue. Inde.d. the City

understand. that a subltant1.1 portion of the businesl of many

alternative video service providers. luch &. Liberty, ia based on

-3-
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bulk arran....nta. If luch arrans...nts were to be prohibited by

antitrust law, the ability of .uch providers to compete with

franchised cable operator. could be ••rioualy diminished.

2. Tbe f[OBQlIl HI' Apprq!.4 in '»11 4gcor4anc i with
tht Frtn,hil' A,r'!m.ntJ. The Conlolidated Petition c1ai•• that

it was Hr. Hanks' intention, when he n.,otlateet the Manhattan

franchise alr.ementl on behalf of the City (al the City'. then

Director of the Bureau of Franchi••s). that bulk rat. propos.ls

such a. the Proposal would be review.d under broader City

procedure. than thOle used to review the Propo.al. With all due

re.pect to Mr. Hanks, hil recollection of intention i. directly

inconsistent with the expre'l laftlua.e of the franchi••

aareements the••elvel, and the latter mult prevail. There are

many provisions in the Manhattan franchise alr••••nt. which

specifically require City review procedure. beyond internal

al.ncy review, but the bulk rate provilion 11 not one of the•.

The bulk rate provisions clearly and unambiguously aive sole

review A.uthority to "the Director" (now the Commissioner of

Telecommunications and Eneray , referred to hereinafter al the

"Co_i..sioner"). Mr. Hanks 1 recollection, althouah undoubtedly

expressed in lood faith, il directly ineonailtent with the

specific 1anlUage of the franchise agreements, which must

prevail.

III. ~OjfCLYSIOI

In reviewing the

presented to it, the City

bulk rate propolale that w.re

reviewed all of the public policy
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il.u•• which are rai.ed in the Con.olld.tad P.tition, and otha~

relevant issuee as well. After lenatby and careful review, the

Commissioner, actina in full accordance with franchise aar....nt

requirements, determined that, on balance, the Propo.al wa. 1n

the public interest. The City al.o revi.w.d the 18.&1

implications of th. Propoaal and d.terained that the Propoaal did

not violate exi.tina law. The City believe. that the

Comm1S8ioner'. det.~inat1onw.. within the Icope of the City'.

and the Co_issioner'. authority (aa further ,discu.a.el 1n the

City's previously submitted reply to the Orilinal 'etition). and

that the relief souaht in the Consolidated Petition. and the

Original Petition, should b. denied.

1••pectfully Bub.ittad.

th. City of New York

:z#~~:=
~vid BronatOn
Oeneral Couns.l
Department of Telecommunications

&Inel'11
7S Park Place
New York, New York 10007

ruca lle
A88t8tant Co Counsel
Wew York City Law Department
100 Church Street
R.w York, New York 10007

Dated: January 29, 1993
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